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The motion to dismiss the writ of error in this case is

based upon the reasoning of the Supreme Court in the

case of the Steamer Coquitlam v. JJ. S., 163 U. S. 346.

The arguments now so ably urged by counsel in support

of the jurisdiction of this Court were also pressed upon

the attention of the Supreme Court in the Coquitlam

case, and that Court, after reviewing and answering them,

said (p. 351):

" It necessarily results that the Circuit Court of

" Appeals for the Ninth Circuit cannot review the final



'^ judgments of decrees of the Alaska court in virtue

" of its appellate jurisdiction over the District and Cir-

" cuit Courts mentioned in the act of March 3, 1891."

The opinion continues as follows (p. 352):

" But, we are of the opinion that such appellate juris-

" diction may be exercised in virtue of the general author-

"" ity conferred hy the fifteenth section of the act of 1891,

'' upon the Circuit Court of Appeals to review the judg-

" mentsof the Supreme Court of any Territory assigned

" to such Circuit by this Court."

If the jurisdiction of this Court to review the final

judgments of the Alaska court rests solely upon the

fifteenth section of the act of 1891, then its jurisdiction

to review such judgments is limited to the classes of

cases enumerated in section G of that act, in which the

judgment of the Circuit Court of Appeals is final. It

is not pretended that the present case falls within any

of those classes of cases.

The sentences quoted above from the opinion of the

Supreme Court in the Coquitlam case are more than

mere obiter dicta. They express the ground upon which

the case was decided. Perhaps the case might have

been decided upon a different ground, but it was not.

Upon the Merits.

The outline given by counsel for the plaintiff in error

of the facts of this case, calls for some modification in

the following particulars:

1. It is true that Mr. C. A. Alisky, the President of

the Alaska Gold and Silver Mining Company, testified

on cross-examination, as stated on page 20 of counsel's



brief, that Doran's home was in Portland. But it is not

quite clear what the witness meant by this statement.

As to his own residence he testified, that although he

resided in San Francisco he considered Portland as his

home ^Trans., p. 110). He admitted that in 1879 Doran

went to Alaska to make his home there, and that in 1881

Doran was not a resident of Oregon (Trans., p. 180).

This testimony falls far short of establishing that Doran

was a resident of Oregon in 1881. It appears by the

records of the corporation (Trans., p. 124), that on Jan.

31, 1881, T. C. Doran was elected one of two so-called

" resident directors, to reside in Sitka." If Doran was

not a resident of Oregon in 1881, he was not competent

to serve as Director of the Alaska Gold and Silver Min-

ing Company, an Oregon corporation.

'' No person is eligible to the office of Director unless

he is a stockholder in the corporation and a resident of

the State; and a Director ceasing to be such stockholder

or resident, ceases to be a Director."

Laws of Oregon, 1882, p. 36.

2. It is true that Doran was notified of his election

as Director of the company, but it is not true that he

ever accepted the position. The records of the cor-

poration show that he never took the oath of office,.

(Trans., p. 125.) J. G. Brady testified positively that

Doran never accepted the position or regarded himself

as a Director of the corporation (p. 107). The records

of the corporation do not show that he ever took part

in any Directors' meeting. The jury were justified in

finding that he never was a Director. They were in-

structed that if he was a Director, and as such re-



located the ground for the purpose of protecting the

company, they must find for the defendant (p. 201).

But they found for the plaintiff, the defendant in

error.

3, It is not true that Doran remained in the service

of the company till his death, as is stated on page 21

of counsel's brief. The President of the company, a

witness on behalf of the defendant below, plaintiff in

error, testified that the original agreement between

Doran and the company ceased in 1880, when the mine

shut down. (Trans., p. 191.) Mr. Doran remained in

Alaska. It is not quite clear from the testimony just

what were his relations to the company thereafter.

Mr. Alisky testifies that he placed Mr. Doran in charge

of the company's property, with instructions to remove

the movable property to a place of safety, and to take

care of the mine (pp. 142-3). He admitted that the

company never paid Mr. Doran any compensation (pp.

176, 180, 189), and never tendered him or his executor

any money for his services (p. 190). John G. Brady

testified that Mr. Doran drew no pay whatever from the

company in 1881 (p. 81), and " couldn't get a settle-

ment out of them" (p. 90); that he ceased to serve

the company in any capacity in September, 1882

(p. 81).

It is obvious that such an arrangement as was

testified to by Mr. Alisky, under which Mr. Doran was

to serve the company and incur expense on its behalf,

without receiving any compensation, and without even

being reimbursed his expenses, could not reasonably be

expected to continue indefinitely. Moreover, the jury



may have thought that Mr. Alisky was not telling the

truth. They were certainly justified in finding that the

employment of Mr. Doran to look after the company's

property, if indeed he ever was so employed after 1 880,

had been allowed to lapse and had come to an end several

months before Mr. Doran thought of locating the Cash

mine. They were instructed that if he was, at any time,

the agent of the company, he could not during such time

gain any individual rights or advantage as against the

company, and that if he relocated the ground as an

officer or agent of the company, then whatever rights

he thereby acquired he would hold in trust for the

company (p. 202). But they found for the plaintiff,

the defendant in error, upon conflicting evidence; and

must have found that Mr. Doran was not in the employ

of the company at the time when he located the Cash

mine.

Argument.

While counsel does not waive the assignments of

error not touched upon in his brief, yet, inasmuch as

the assignments of error, other than the sixth, are not

pressed, they need not now be discussed.

The first instruction objected to by counsel is the in-

struction that T. C. Doran, although a stockholder of

the defendant corporation, had the same right to relo-

cate said lode claim as any other citizen of the United

States, unless it had been by reason of some fraud or

negligence on his part that the Stewart Tunnel lode had

been permitted to lapse.

There was no error in this instruction. We do not

contend that Mr. Doran could relocate the ground for
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his own individual use if he had purposely permitted

the Stewart Tunnel lode to lapse. But we do con-

tend, that after that claim had lapsed, without any

fault on his part, it was as open to him as to any other

citizen of the United States, to relocate the ground for

his own use.

Doran was not a co-owner of the mine. He was a

stockholder in the corporation, and nothing more. And it

is elementary law that a stockholder, as such, owns no

interest in the property belonging to the corporation.

All that he owns is his stock, representing the right

to receive dividends out of the profits of the corporate

enterprise. Even though all the stockholders join in a

deed of the property of the corporation, the deed

conveys no interest whatever in the propert}'.

1 lliompson, Private Corporations, § 1071;

Wheelock v. Moulton, 15 Vt. 519, 521
;

Gashwikr v. Vvillis, 38 Cal. 11, 19;

Button V. Hoffman, 61 Wis. 20;

Morhach v. Home Mining Co., 53 Kansas, 731, 739.

Therefore, none of the cases cited by counsel are in

point, for in each the controversy was between tenants

in common or co-owners of a mine.

A stockholder sustains no trust relation toward the

corporation merely by virtue of his ownership of shares

of its capital stock.

1 Thompson, Private Corporations, § 1076.

The jury were correctly instructed, that the law does

not require one stockholder of a corporation to do the

annual assessment work on a mine necessary to hold



the same, siiiipl}' because he is a stockholder. That

duty devolves upon the Board of Directors of the corpo-

ration. Counsel's comment upon this instruction has

no. application to the facts of the present case. It

is unnecessary to discuss what would have been the

result, if the assessment work necessary to prevent a

forfeiture of the claim had been done. The jury have

found, upon conflicting evidence, that it was not done,

that the Stewart chiim was forfeited, and that the ground

was open to relocation by T. C. Doran. Their finding

will not be disturbed.

Respectfully submitted,

RICHARD C. HARRISON,
For Defendant in Error.


